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IN THE UNITED STATES DISTRICT COURSE. DISTRICT COURT

WESTERN DISTRICT OF ARKANSKESTERN DEI:SIT_RLCT ARKANSAS

FORT SMITH DIVISION

BILLY RAY COUNTS, Individually,
in hig Official Capacity as a
Library Committee member, and
MARY NELL COUNTS, both as parents J

of DAKOTA COUNTS PLAINTIFFS
307 Civil No. 02-2155

CEDARVILLE SCHOOL DISTRICT DEFENDANT
MEMORANDUM OPINION

Now on this =2 2 day of April, 2003, come on for

consideration Plaintiffs' Motion For Summary Judgment (document
#9) and defendant's Motion To Dismiss (document #13), and from
sald motions, the supporting documentation, and the responses
thereto, the Court finds and orders as follows:

1. Plaintiffs, Billy Ray Counts, Individually, in his
official capacity as a Library committee member, and Mary Nell
Counts, both as parents of Dakota Counts (hereinafter called
“plaintiffs” or by their individual names, as appropriate)
brought suit pursuant to 42 U.S.C. §1983, alleging that their
rights under the First and Fourteenth Amendments to the United
States Constitution were being abridged by the decision of the
defendant, Cedarville School District, to restrict the access of
students, including Dakota Counts, to certain books in defendant's
library. (The defendant, Cedarville School District, will

hereinafter be referred to either as the “defendant” or the
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“District”.) Plaintiffs prayed for an injunction requiring
defendant to return the books to general circulation in its
l'ibrary, and now nove for summary judgnent.

Def endant denies that any constitutional rights have been
violated by its actions and argues affirmatively that the matter
shoul d be di sm ssed because the plaintiffs |lack standing to bring
their clains.

2. As a prelimnary matter, the Court notes that a Brief of

Amici Curiae was filed in this matter by nunerous groups

supporting plaintiffs' notion for summary judgnent, to which the
def endant has | odged an objection that there is no provision for
such a filing. Wile rare, the Court notes that am cus briefs
have been received in cases pending before United States District

Courts. See, e.g., Mchigan National Bank v. State of M chigan,

365 U. S. 467 (1961) and |.C.C. v. Allen E. Kroblin, Inc., 212 F. 2d

555 (8th G r. 1954). However, given the unusual nature of the
filing, the Court believes the better course for it to followis
to sinply not include the am cus brief in the matters it wll
consider in this case. It will, therefore, follow that course.
3. The Court wll first address defendant's notion to
dismss for lack of standing, given that it touches on the

jurisdiction of the Court to resolve the substantive issues in



this case.! Standing is a necessary conponent of the jurisdiction

of an Article I1Il court, which exists to resolve cases or

controversies. Broadrick v. Cklahoma, 413 U.S. 601 (1973).

Cenerally speaking, there are three elenents of standing:

* the plaintiff nust have suffered an injury in fact,
i.e., an invasion of a legally protected interest which is
concrete and particul arized and actual or immnent rather than
conj ectural or hypothetical;

* t here nust be a causal connection between the injury and
t he conduct conpl ained of; and

* it nmust be likely, as opposed to nerely specul ative,
that the injury will be redressed by a decision in plaintiff's
favor.

Lujan v. Defenders of Wldlife, 504 U S. 555 (1992).

(a) dains by Dakota Counts’ parents -- The Court first
addresses the clains of Billy Ray counts and Mary Nell Counts as
parents of Dakota counts. As will be seen fromthe facts recited
in 495, infra, this case involves restrictions on access to certain
books in the school |ibraries of the Cedarville School D strict.

The restrictions require a student to have parental perm ssion to

While plaintiffs contend that defendant's reliance on evidentiary matters converts
its nmotion to disnmiss into a motion for summary judgment, that rule only applies to
F.R CP. 12(b)(6) notions, not notions challenging subject matter jurisdiction, which
fall under Rule 12(b)(1). The Court therefore has not treated the i ssues raised by the
motion to dismiss under the famliar standards applicable to notions for summary
judgment, as requested by plaintiffs, but rather under those applicable to notions to
determine subject matter jurisdiction, wherein the Court has the power to decide
di sputed factual issues. See, e.g., Gsborn v. U.S., 918 F.2d 724 (8th Cr. 1990).
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check out the books. Def endant contends that no injury can be
showmn (i.e., that the case has becone noot) because plaintiff
Dakota Counts, a Cedarville student, owns several of the books,
and her parents have signed a permssion slip allowing her to
check the books out of the school Ilibrary. Thus, defendant
argues, Dakota has "unfettered access" to the books.

Plaintiffs counter that Dakota has suffered an injury because
there is a burden on her right to access the books -- the
requi renent of parental consent -- and that access in one forumis
not a constitutional substitute for access in another.

The Court 1is persuaded that Dakota Counts has alleged
sufficient injury to give her standing to pursue her clains in
this case. The right to read a book is an aspect of the right to
receive information and ideas, an "inherent corollary of the
rights of free speech and press that are explicitly guaranteed by

the Constitution." Board of Education v. Pico, 457 U S. 853

(1982). The Suprene Court in Pico recognized that a school
library is an "environnent especially appropriate for the
recognition of the First Amendnent rights of students."”

The loss of First Amendnent rights, even mnimally, 1is

injurious. Marcus v. lowa Public Television, 97 F.3d 1137 (8th

Cir. 1996). |Illustratively, in a case finding political patronage
unconstitutional, the Suprenme Court has said that "the i nducenent

afforded by placing conditions on a benefit need not be
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particularly great in order to find that rights have been
violated. R ghts are infringed both where the governnent fines a

person a penny for being a Republican and where it w thholds the

grant of a penny for the sane reason.” Elrod v. Burns, 427 U S
347, note 13 (1976).

In the case at bar, it is suggested in plaintiffs' Conplaint
that Dakota's rights are burdened because the books in question
are "stigmatized," wth resulting "stigmatization" of those who
choose to read them ("[c]hildren carrying the book with themin
the school wll be known to be carrying a 'bad" book.") In
addi tion, should Dakota want to review a passage in one of the
books whil e at school, she cannot sinply walk into the library and
do so. She nust locate the |ibrarian, perhaps waiting her turnto
consult the librarian, then ask to check the book out and wait
while the librarian verifies that she has parental perm ssion to
do so, before she can even open the covers of the book.

The Court finds that these burdens, albeit relatively small,
constitute a sufficient allegation of an actual concrete and
particularized invasion of a legally protected interest to

establish Dakota's standing to bring this suit.? Cf. Watchtower

2The Court notes that other forms of First Amendnment burden pled in the Conplaint
-- that browsers will not find the book on the shelves and those unaware of its
exi stence woul d not know to ask for perm ssion to check it out -- while not applicable
to Dakota, denonstrate the inportance of allow ng standing for even a mnimal invasion
of First Amendrment rights. Those children whose parents do not want themto check out
the Harry Potter books could hardly be expected to protect their own First Amendnent
rights, since they would al nost certainly be m nors who could not sue in their own right
and it is unlikely that their parents would go to court to establish their child's |egal
right to do that which they did not want the child to be able to do in the first place.
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Bible v. Village of Stratton, 536 U S. 150 (2002)(requiring a

permt -- even one granted without cost or waiting period -- as a
prior condition on the exercise of the right to speak inposes a

burden on speech); and Lanpont v. Postmaster General of the United

States, 381 U. S. 301 (1965)(requiring addressee of mail to request
its delivery in witing abridges First Amendnment rights).

The fact that Dakota has access to the books at home does not
underm ne this decision. The Suprene Court has held that "one is
not to have the exercise of his liberty of expression in
appropriate places abridged on the plea that it nmay be exercised

in sone other place.”" Reno v. Anerican Gvil Liberties Union, 521

U S 844 (1997)(citing Schneider v. State, 308 U S. 147 (1939)).

Def endant al so argues that Dakota's claimwas not ripe when
filed, because she was not in school on July 3, 2002, the filing
date, to request the books. No |legal authority or supporting
facts are cited for this proposition, and the Court wll not
further examne it except to note that this is not a case where
adm ni strative exhaustion or devel opnent of the record is called
for, and the constitutional issue is presently fit for decision.

Cf. Texas v. United States, 523 U. S. 296 (1998).

The notion to dismss will, therefore, be denied as to the

claims of Billy Ray Counts and Mary Nell Counts as parents of

If a minimal burden will not suffice, the District's action would be inpregnable to
Fi rst Anendnment attack.
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Dakot a Counts.

(b) Billy Ray Counts' Individual daim-- Billy Ray Counts

clainms -- on his own behalf -- that the defendant’s board's
deci sion "abrogates the Library Commttee's and its nenbers’
ability to appropriately determ ne suitable material for including
inthe library without having an i nproperly notivated School Board
override said determnations." This claim is neither fully
fleshed out in the Conplaint nor persuasively argued in the
briefs. Thus, the Court is shown no basis upon which Billy Ray
Counts would have standing in his own right to advance a
constitutional claim on the facts presented. The notion to
dismss will, therefore, be granted as to the claimof Billy Ray
Counts, |Individually.

4. Havi ng concl uded that plaintiffs have standing to bring
a claimof constitutional violation on behalf of Dakota Counts,
the Court now turns to the issue of whether sunmary judgnent in
their favor is appropriate.

Summary j udgnent shoul d be grant ed when the record, viewed in
the light nost favorable to the nonnoving party, and giving that
party the benefit of all reasonable inferences, shows that there
i's no genuine issue of material fact and the novant is entitled to

judgnent as a matter of law WAlsh v. United States, 31 F. 3d 696

(8th Gr. 1994). Summary judgnent is not appropriate unless al

t he evi dence points toward one conclusion, and is susceptible of
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no reasonabl e i nferences sustaining the position of the nonnovi ng

party. Hardin v. Hussmann Corp., 45 F.3d 262 (8th Gr. 1995).

The burden is on the noving party to denonstrate the non-exi stence
of a genui ne factual dispute; however, once the noving party has
met that burden, the nonnoving party cannot rest on its pl eadi ngs,
but rnust cone forward with facts showng the existence of a

genui ne di spute. Gty of M. Pleasant, lowa Vv. Associated

Electric Co-op, 838 F.2d 268 (8th Gr. 1988).

5. Pursuant to Local Rule 56.1, plaintiffs filed a
statenent of facts which they contend are not in dispute.
Def endant contested only one -- it clains that the "secul ar intent
of the School Board in passing the policy which is the subject of
this action is in dispute.” From the plaintiffs' uncontested
submi ssion -- and from other facts appearing in the briefs and
evidentiary docunments which cannot be considered seriously
di sputed -- the foll ow ng significant undi sputed facts are nade to
appear:

* I n Novenber, 2001, Angie Haney (the nother of a child
enrolled in the Cedarville School District) and her pastor, Mark
Hodges (who is on the Cedarville School Board) became concerned

that a series of books known as the Harry Potter books were in

general circulation in the school libraries at Cedarville.
* Hodges and Cedarvill e School Superintendent Dave Smth
contacted Estell a Roberts, Cedarville Hi gh School |ibrarian, about
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the matter. Roberts told Hodges and Smth that under schoo
policy, they would need to conplete a form -- <called a
Reconsi derati on Request Form-- to bring about any change in the
status of the Harry Potter books.

* Hodges gave the bl ank Reconsideration Request Form to

Haney, who conpleted it and returned it to the defendant. On the

form Haney asked that one of the Harry Potter books, Harry Potter

And The Sorcerer's Stone, be withdrawn from all students.

* After receiving the Reconsideration Request Form and
pursuant to its stated policies, the defendant formed a Library
Committee to consider the matter. The Library Comnmttee consisted
of five representatives fromthe high school, five fromthe m ddle
school, and five fromthe el ementary school. The five people from
each school were the principal, the librarian, a teacher, a
student, and the parent of a student fromthat school.

* The Library Commttee reviewed Harry Potter And The

Sorcerer's Stone, and voted unaninously in favor of keeping the

book in circulation without any restrictions.

* After receiving the recommendation of the Library
Commttee, Roberts nade a presentation about the matter to the
Cedarville School Board. Def endant’ s board then voted 3-2 to

restrict access not only to Harry Potter And The Sorcerer's Stone,

but also to the other three books in the Harry Potter series

Menmbers of defendant’s board voting to restrict access were Mark



Hodges, Jerry Shelly, and Gary Koonce (hereinafter called
“Hodges”, “Shelly” and “Koonce”).

* The Board nenbers voting in favor of restricted access
did not do so because of concerns about profanity, sexuality,
obscenity, or perversion in the books, nor out of any concern that
readi ng the books had actually led to disruption in the schools.

Only one of the three had even read Harry Potter And The

Sorcerer's Stone, and none of themhad read the other three books

in the series.

* As aresult of the vote of defendant’s board, Cedarville
H gh School Principal dennis Cook i ssued a nmenp stating that al
Harry Potter books were to be renoved from defendant’s |ibrary
shel ves and placed "where they are highly visible, yet not
accessible to the students unl ess they are checking themout." To
check out the books, a student nust have "a signed perm ssion
statenent fromtheir parent/legal guardian." Hodges, Shelly and
Koonce intended this directive to be a restriction on access to
t he books.

* Plaintiffs Billy Ray Counts and Mary Nell Counts sued on
behal f of their mnor child Dakota Counts, a Cedarville student,
alleging that the restrictions placed on the Harry Potter books
violate her First Amendment rights to freedom of speech and to
receive information. Billy Ray Counts al so all eged an i ndi vi dual

claimin his official capacity as a nenber of the Cedarville
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School District Library Commttee.
* Dakot a has al ready read three of the Harry Potter books,

owns the fourth, and has witten perm ssion from her parents to

check the books out of the school |ibrary.

6. G ven these undisputed facts, the followng issue is
presented: Does a school board's decision -- to restrict access
to library books only to those with parental permssion --

i nfringe upon the First Anmendnent rights of a student who has such
per m ssion? Before the Court can decide this issue on a notion
for summary judgnent, it nust first determine if there is any
genuine issue of material fact in dispute concerning whether
Dakota's rights are so infringed.

Both this issue and the Court’s determnation of it nust be
addressed and decided in |ight of Suprene Court precedent calling
for "the nobst exacting scrutiny [of] regulations that suppress,
di sadvant age, or inpose differential burdens upon speech because

of its content." Turner Broadcasting System |Inc. v. FCC 512

U S 622 (1994).
7. In support of their assertion that sunmmary judgnent is

appropriate, plaintiffsrely on Sundv. Cty of Wchita Falls, 121

F. Supp.2d 530 (N.D. Texas 2000), holding that renoving a
children's book to the adult section of a public library
constituted restriction on access because children searching for

the book in the designated children's areas would be unable to
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| ocate it and browsers risked never discovering the book at all.
These particul ar burdens, of course, do not affect Dakota in the
case at bar since she has access to the books as above noted.
However, for the same reasons the Court concluded that she has
standing to bring this action, it finds that the stigmatizing
effect of having to have parental perm ssion to check out a book
constitutes a restriction on access. Further, the fact that
Dakota cannot sinply go in the library, take the books off the
shel f and thunb t hrough them-- perhaps to refresh her m nd about
a favorite passage -- w thout going through the perm ssion and
check-out process is a restriction on her access. Thus, unl ess
it is shown that such restrictions are justified, they amount to
i nperm ssible infringenments of First Amendnent rights.

8. Havi ng concluded that a burden on Dakota's right of
access exists, the Court nust consider whether the restrictions
are justified by sone exigency of the educational environnment in
the Cedarville School District.

Hodges, Shelly and Koonce testified by deposition that their
vote to restrict access to the Harry Potter books was based on (a)
their concern that the books mght pronote disobedience and
di srespect for authority, and (b) the fact that the books dea
with "wtchcraft” and "the occult.” The Court will exam ne these
positions seriatim

(a) The first asserted justification for the restriction
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appears to be the shared concern anong Hodges, Shelly and Koonce
that the Harry Potter books mght pronote disobedience and
di srespect for authority. The constitutional soundness of such a
restriction depends on whether there is any evidence to support
application of a very narrow exception to the First Amendnent
rights of primary and secondary public school students. \Wiile
such students do not shed their constitutional rights at the
school house gate, in First Amendnent cases the Suprene Court has
recogni zed a very limted restriction where "necessary to avoid
material and substanti al interference wth schoolwork or

discipline.” Tinker v. Des Mines |Independent Community Schoo

District, 393 U S. 503 (1969).
The Court in Tinker was careful to enphasize howlimted this

restrictionis, and to stress the inportance of freedomof speech
in the education of Anmerica's youth:

In our system state-operated schools may not be
encl aves of totalitarianism School officials do not
possess absolute authority over their students.
Students in school as well as out of school are
' persons' under our Constitution. They are possessed of
fundamental rights which the State nust respect, just as
t hey thensel ves nust respect their obligations to the
State. In our system students nmay not be regarded as
closed-circuit recipients of only that which the State
chooses to conmuni cate. They may not be confined to the
expression of those sentinents that are officially
approved. In the absence of a specific show ng of
constitutionally validreasons toregul ate their speech,
students are entitled to freedomof expression of their
Vi ews.

Ti nker al so quoted with approval from Keyi shian v. Board of
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Regents, 385 U. S. 589 (1967), as foll ows:

The vigilant protection of constitutional freedons is

nowhere nore vital than in the community of American

schools. The classroomis peculiarly the "nmarketpl ace

of ideas.” The Nation's future depends upon | eaders

trai ned t hrough wi de exposure to that robust exchange of

i deas which discovers truth "out of a nultitude of

t ongues, (rather) than through any ki nd of authoritative

sel ection.”
(Internal citations omtted).

Thus, while it is recognized that Boards of Education
"have i nportant, delicate, and highly discretionary functions,"” it
is also recogni zed that there are "none that they nmay not perform
within the limts of the Bill of R ghts. That they are educating
the young for citizenship is reason for scrupul ous protection of
Constitutional freedonms of the individual, if we are not to
strangle the free mnd at its source and teach youth to di scount
important principles of our governnment as nere platitudes.”
Tinker, id. (internal citations and quotation marks omtted).

Turning to the evidence which mght support defendant's
contention that the restrictions in question are "necessary to
avoid material and substantial interference with schoolwrk or

discipline," the Court finds the followi ng relevant testinony® in

SDefendant attenpts to distance itself fromthis testinony by describing it as
“"their individual testinony of their individual viewpoints, rather than the purpose of

the Board as a whole in passing the restriction.” This effort nust fail, inasmich as
t hese three Board nenmbers conprised the entire voting majority which inmposed the policy
in question -- the other two Board nenbers voted to |eave the books on the shelves

wi thout restriction. Thus the individual viewpoints of these three Board nmenbers nust
necessarily be "the purpose of the Board as a whole in passing the restriction."
Mor eover, the "secul ar purpose" argument advanced i n connection with the "purpose of the
Board as a whol e" theory is an aspect of establishment clause jurisprudence, and i s not
particularly applicable to free speech issues, where a secular purpose to restrict
access to an idea may be just as inpermssible as a religious one. Westside Conmunity
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t he depositions of Hodges, Shelly and Koonce:

* Hodges (the only one of the three who had actually read
an entire Harry Potter book) testified that the books are "going
to create problenms in the school,” and "could create
anarchy." However he did not know of any behavi oral problens that
had been created by the series, and he admtted that his vote to
restrict access was "a preventative neasure at that school to
prevent any signs that will conme up |i ke Col unbi ne and Jonesboro. "

* Shelly (who had not read any of the books) testified
that books teaching that sonetinmes rules need to be disobeyed
shoul d not be allowed in the school |ibrary.

* Koonce (who had not read any of the books in full but
"just kind of read here and there" in the first book of the
series) testified that he believed it "could" lead kids into
juveni |l e delinquency, but that he was notivated not by what the
students were doing, only by what they "mght do later."

There is no evidence that any of the three Board nenbers was
aware of any actual disobedience or disrespect that had fl owed
froma reading of the Harry Potter books. Their concerns are,
therefore, speculative. Such specul ative apprehensions of
possi bl e disturbance are not sufficient to justify the extrene
sanction of restricting the free exercise of First Amendnent

rights in a public school library. As the Suprenme Court pointed

Board of Education v. Mergens, 496 U S. 226 (1990).
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out in Tinker, in our system undifferentiated fear or
appr ehensi on of di sturbance i s not enough to overcone the right to
freedom of expression. . . . Certainly where there is no finding
and no showing that engaging in the forbidden conduct would
"materially and substantially interfere with the requirenents of
appropriate discipline in the operation of the school,' the
prohi biti on cannot be sustained."” Accordingly, the Court finds no
merit in the first asserted justification for the restriction.

(b) The second asserted justificationfor therestrictionis
the shared concerns of Hodges, Shelly and Koonce that the Harry
Potter books deal with "witchcraft” and "the occult”. The Court
notes that all three nen appear to strongly disapprove of
"W tchcraft"” and "the occult."

This second asserted basis for restricting access to the
books is, in the Court’s view, no nore persuasive than was the
first. In the words of Tinker, quoted above, "students may not
be regarded as closed-circuit recipients of only that which the
State chooses to communicate. They may not be confined to the
expression of those sentinents that are officially approved.™

Along with the freedom of expression considerations which
apply when witchcraft and the occult are viewed sinply as ideas to
whi ch students have a right to choose to be exposed, another First
Amendnent consideration cones into play. The proof before the

Court shows that Hodges, Shelly and Koonce admttedly want to
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restrict access to the books because of their shared belief that
t he books pronote a particular religion, e.qg.:

* Hodges testified that witchcraft is a religion and that
he objected to a book which woul d expose Cedarville students to
the "witchcraft religion.™

* Shelly testified that he objected to the books because
they "teach wtchcraft”™ -- but that if the books "pronoted
Christianity" he would not object to them

* Koonce testified that the books "teach about
witchcraft,"” and that witchcraft is a religion.

Regardl ess of the personal distaste with which these
i ndividuals regard "witchcraft,” it is not properly within their
power and authority as nenbers of defendant’s school board to
prevent the students at Cedarville fromreading about it. As the
Suprenme Court said in Pico, supra,

[oJur Constitution does not permt the official

suppression of i deas. Thus whether petitioners' renoval

of books fromtheir school libraries denied respondents

their First Anmendnment rights depends upon the notivation

behi nd petitioners' actions. |f petitioners intended by

their renoval decision to deny respondents access to

ideas with which petitioners disagreed, and if this

i ntent was the decisive factor in petitioners' decision,

the petitioners have exercised their discretion in

violation of the Constitution. . . . In brief, we hold

that |ocal school boards may not renpbve books from
school library shelves sinply because they dislike the

i deas contained i n those books and seek by their renoval

to "prescribe what shall be orthodox in politics,
nationalism religion, or other matters of opinion."

Internal citations omtted.)
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The Court, therefore, finds no nerit in the second asserted
justification for the restrictions in question.

9. There is no evidence shown to the Court which m ght
reasonably have I|led defendant's Board nenbers "to forecast
substantial disruption of or material interference with schoo
activities" if students were to be allowed unfettered access to
the Harry Potter books (as would be required to bring themw thin
t he narrow Ti nker restriction), nor can the defendant perm ssibly
restrict access on the basis of the ideas expressed therein --
whet her religious or secular. These are the reasons given by the
three individuals who, by their votes as a mgjority of
defendant’s five-nenber board, nmade defendant’s decision to
restrict access.

Accordi ngly, based upon the testinony of the individuals who
cast the deciding votes in favor of the policy herein challenged,
the Court finds there is no genuine dispute as to the materia
rel evant facts and that, when the evidence is viewed in the |ight
nost favorable to the defendant, the conclusion is inevitabl e that
def endant renoved the books fromits |ibrary shelves for reasons
not authorized by the Constitution.

There being no genuine issue of material fact in dispute as
to these matters, the Court finds that Dakota Counts' First
Amendnent rights are being infringed by defendant's decision to

restrict access to the Harry Potter books to those students whose
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parents sign a permission slip allowing them to check out the
books. Summary judgment in her favor will therefore be granted.

IT IS THEREFORE ORDERED that defendant's Motion To Dismiss 1is
granted in part and denied in part.

The motion is granted insofar as it seeks dismissal of the
claim of Billy Ray Counts, Individually.

The motion is denied insofar as it seeks dismissal of the
claims of Billy Ray Counts and Mary Nell Counts as parents and
next f£riends of Dakota Counts.

IT IS FURTHER ORDERED that Plaintiffs' Motion For Summary
Judgment is granted.

IT IS FURTHER ORDERED that plaintiff will be entitled to a
reasonable attorney's fee and costs upon application therefor
within fourteen (14) days of the date of this Order. Defendant
shall have eleven (11) days from service of any such application
to lodge its objections thereto.

IT IS FURTHER ORDERED that the Court's decisions in this

matter will be given effect by Order entered of even date

herewith.

IT IS SO ORDERED.

JIMM LARRY HENDREN
UNITED STATES DISTRICT JUDGE






